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ACADEMY OF ADOPTION AND ASSISTED REPRODUCTION ATTORNEYS ANNOUNCES
DECISION OF THE UNITED STATES DISTRICT COURT FIFTH CIRCUIT
DECLARING INDIAN CHILD WELFARE ACT UNCONSTITUTIONAL

(US DISTRICT COURT FOR THE NORTHERN DISTRICT OF TEXAS, OCTOBER 9, 2018) — On
October 4, 2018, in the case of BRACKEEN v. ZINKE, in the Northern District of Texas, Civil
Action No. 4:17-cv-00868-0, a federal judge struck down the Indian Child Welfare Act
(ICWA). The case was brought by the states of Texas, Indiana, Louisiana, and individual
plaintiffs, including adoptive parent clients of two attorney members of the Academy of
Adoption and Assisted Reproduction Attorneys (AAAA). The court struck down almost all
of ICWA and its new 2016 regulations on multiple grounds, including under the equal
protection clause (on the basis that the placement preferences and certain other
provisions in ICWA are unconstitutionally race-based in nature), the "non-delegation
clause" (that 1915(c) unconstitutionally delegates federal authorities to tribes), the anti-
commandeering clause (on the basis that ICWA unconstitutionally commandeers states to
carry out federal duties), and the Administrative Procedure Act (on the basis that the new
regulations were promulgated without authority).

AAAA has long been involved in efforts to seek clarification that the Indian Child Welfare
Act—a law passed by Congress in 1978 with the laudable purpose of strengthening
Indian families—should never be applied in ways that undermine the best interests of
children. AAAA supports legal efforts to ensure Indian children have the right to equal
protection under the law.

About the Academy of Adoption and Assisted Reproduction Attorneys

The Academy of Adoption and Assisted Reproduction Attorneys (AAAA) is a credentialed,
non-profit organization dedicated to the competent and ethical practice of adoption and
assisted reproduction law. It advocates for laws and policies to protect the best interests
of children, the legal status of families formed through adoption and assisted
reproduction, and the rights of all interested parties. It is represented by 470 attorneys or
“Fellows” from the United States, Canada, Australia, Argentina, Israel and the United
Kingdom who specialize in adoption law, assisted reproductive technology law (ART) or
both. AAAA is headquartered in Greenwood, Indiana. For more information, visit us at
adoptionART.org
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